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Mc Mur r ay, J

Pl aintTédfesa Davi s, br ought Bt § oxne x

agai nvsotdi n e Ma n uCfoa.c taunrdi nngg sCe mps oVeet ul

al | egi agl awf ul sexual di scr i mi ntad i on
T e nn e sHsuenmea n Ri ght s Act , Ts.e. Mod4 n21 mb ¥
f orsummary j udgment upon al | cl ai ms

Vset uddia n onto v e for summary j udgment and

thi appé&aThe i ssue present ed ainsc ewhleotrh eerr
Il ngrantings Momchjamegg ment . We affirm t he
chancell or

l near |l vy 1995, t he pl anipnh teiyfeff, agp pWo i
mat el g year s, S u c coens saf u Ir layn sdfiiefdf etr oe nat |
positiwon hin Modi ne. A's par:t o hwe her
positiM®Moadine t bBepntai nt i f f |, al ong wi t h
emplee ncl uding def endant Vsetul a, t o

pl ant f or a training mi s si on

This defendant's name is nmi sspel l ed "Vestula" in the conplaint. The correct
spelling is "Vsetula." The other named defendant, M ke Swee, was apparently never
served with process and is not a party to this appeal.

2pl aintiff's husband, Frank Davis, has a derivative claimfor "depriv[ation]
of his wife's services and her acts of |ove and affection.”

3The judgnment was made final as to Modine in accordance with Rule 54.02,
Tennessee Rules of Civil Procedure.
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t h

eng |

h ot

ur | yMediipnd @'y e@llaiamt o n n
S a sal ari ed engineertr

new product manuf act

e Clinton pl aont chudéedée paet pt
oy ee. Whi | e i n Mc Henr vy, t he
e | at Modi ne' s exXpense.

Dur i nige

ui p maenndt

i cwhe r

g htt h

nNnewoget her

e

e

day, t h

e empl oyees were i nvo

manuf acturing processes used

go
foi

i ng to

r st ni

be I mpl emented at t he

g ht of t he trip, t he

They upradviayae®old ahe vhaao

ansportaQ@Qn oidayg ni ghey spl it up and i
f ferent restaur ants.

The events whi ch |l ed to this | a ws ui
ghApr b | 1995. Thatplaiemi ngf ame t hr
i nteormp | oy ees ttorraavwvwedreldo at casi no. Vs
e evening i n t he hot el | ounge wi th a
anMi ke Sweempl|l dmeesrned from the cas.i
3RM, and t he pl ai nerf fhonmedmredAt be
' i ng her husband, she went t o bed a
Shewas awakened shortl vy t hereafter b
or .She heard a voice wahsVvcrtauHhea' 'rsec oyeged



f orher t o | et tPH eam nitn .f f steeusltai fyieeldl evd t
i f s he di d not | et t hem i n, t hey hwoul d
al sset at ed t hatl hewasti do s ee y ou i n y ou
| ook éedr ough t he peephol e and saw Vset
hi s head i f t hey were hor ns, bell owi ng
att he door . He was obviously intoxicat
t hashe was terrified t hat he would br e
her . Pl aintiff stated t hat t he i nci de

mi nut es, and t hen Vsetul a went away.

Vset utleast i fi ed t hat h e s pkeinntg tthtee e v «

hot ellounge wi t h tScwheeeth e aGidi cwaag o Bul I s b
gamen tel evision. He stated t hat b et
dr antkhr e e or f our pitchers of beer an
schnaphdAsound mi dni ght |, t hey deci ded to
r oo mtso s ee how they h ad done gambl i ng

reached after getting of f t he el evator

Vset udtaat ed t hat h e knocked on t he

pl ainti ff to open t he door and talk to

gambl i nTgh e pl ai nt i ff t ol d him to g o a w
k nocdkn t he nex:t hot el door , t hat of R
Modi eempl oy ee. Ha wlkipresn ddoiiods neoi t her , s 0

‘M ke Swee accompani ed Vsetula up to the rooms. The plaintiff testified
that she heard Vsetula talking to sonmeone else, but that she neither heard nor
saw the other person frominside her room
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eturmnedt he hot el | ounge. Vsetul a deni

h e pl ainti ff S ni ght i e and charging t

e di d admit he was being | oud and b o

Aftevsetul a | e f t her door , i pgadnt i f

—

ated that h e had | ust C ome beating o]
ergcared. SheastHdawkli ns respokhmndew, by

ndt hat Vsetul a was poundi ng opkeidnigs do

ftetral ki ng to Hawki ns, pl aint i ff cal |l e
hahappened. Mr . Davi s i nsi sted that
vai l afbllieg ht . After tal ki ng t o hi s w
ever al Modine officers, tol d them wha
h at t hey send her h ome I mmedi at el y.

Thepl ai nti f f afraid t o st ay I n her
e md e nb t he ni ght i n a f emal e co-empl o
orning, Modi ne mad e arrangement s f or
ccompanied by Ri chard Hawki ns, t hus I
ever al days ear |l y.

Modi ne I ni ti ageadi @mh it meesthici dent u
pl ai ntiarfrisv al b ack I n Clinton. Pl ai |
i rpoby t heonCl pha superintendent, t he

manaogwehro was Vsetul a' st lsa ppelrannseosra, meacneds

managg eatt. e ment s o f al | t he empl oy ees v



ai nmnhngsion were taken. Mr . and Mr s.
fi cial s t he afternoon o f pl ainti ff"''s
.Davi s demahidedwi hat bwegkveihf awith p a

e pl ant of fi ci al s compl i ed.

Th pl aint i ff t esti fi ed t hat s hde con

r v oaubso u t t he inci dent, ahd deuwul &h @adt
ent uad b ghstychol oguresaéel i ng from Dr . De
l i censed cl i ni cal psychol ogi st . D |

ainasfufsfering from post-traumatic S |

presdi ser der , i n aagdodriatpihoonb itao ( " a b n or n
oOossbobngof being i n t he mi d st o fa nodp e n
austropHhambima dr e ad o f being i n cl os

aces") whi ch s he opi ned was caused b

c ommetnhdatetde pl ai nt i f f be put on a med.:

It appears t hat after t he pl aint i ff
o k S ome vacation t i me. She came b ac
9&8nd wor ked a Magl f2.dayrom Madate df99
. B nins ' |l et t er recommendi ng a medi c al
5teh pl aint i ff was pl aced on a medi c a
r-k.On August 10, 1995

: s he gave not i

ri ob wi t h Modi ne effective August 11

SWebster's Third New International Dicti onary (1993).
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"specirfeiacs on" she wrote "found another
her deposition t hat t he reasaon s he | e f

ot her empl oy ment

The!l ainti ff testified that when s he
Cl i ntpolnant , sever al co-wor ker s t ol d h e
regar dhienrg and t he Mc Henry trip. I n h e

st at es:

Il | enae d t hat various raymor s regartr
happenedMcHenry wer e wcoirrkc.url wOtndern g a't
wast halt had been r¥Y¥pedulbg. MrAnot her r
was t hat I h ad been caught i n bed w
Anot hewmor was t hat I had b ought
especi dlolry t he trip and t hat I dese
happermedause I was afolt ihi th.g bl ant
m aang e rtso | d m e t hat t hey bel i eved m e
happemead McHenry, and I as ked my em
st e ptso i nform the work force of what
t o p ut a stop t o t he rymor s, b ut my
do S0
OnJune 14, 1995, before she returned

suitnnder son County &Zhlaemgienygy <Loexual h a

anddi scri mnaagst Modi ne and Vsetul a.

Vset uwas gui | ty o f outrageous conduct
Mo di nwa s vicari ousfloyrVdaedatauwll ae' s actions
respondeat. s uTpheer icohrancel |l or f ound t hat

o f pl ainti ff S assertions t o be true,
of acti on aMmd en,st and consequently gr an

summary judgment



Wenow turn to the question of whet he

gr ntewdmmar vy j udgment under t he Tenne
( THRAQuUT Supr eme Cour't h as stated t h
p | i nticflfaism wunder t he THRA S i dent i c
T i I Vel | o f t he Feder al Ca mplb eviRi gFhltosr i Adc
St eClor p919 S. W. 2d 299 8@8)IT.hEeTerdm.or e, our
h a ¢ ur ned t o feder al Ti t 1| e VI cases
h a assmaseSSeS&pi cer V. Beama,n 9B307t t3 .iW.g2
884888 (Tenn. d®dMpPhedbumMthenot ed t hat "0t
d i p uttheaott hb t Wer & E and State act s appl
d i cri mi basednon t he exi st emdke emnfona h
m e tl,d", s uch as t he cl ai m at bar
ThE€ampbebUlr:t s et f orth t he f ol |l owin
Topr evaial hoonst i leen vworrokn me n t cl ai m
sexulmadr ass ment case, an empl oyee mus
t hat (1) t he empl oy ee i s a member 0
(2)t he eenepw @ g subjected t o unwel cor
har ass me3n)t ;t he har asethenctadausec wf t he
empl oyee' s gender ; ( 4) t he har ass me
condnt ioa privilege?” o f empl oyment ;
empl okee w,s hoorul d have known aonfdthe ha
fai led respopmpdomwmpt hand appropriate <c
acti on.
* * *
[ c] ondtulcat i s not severe or pervas
creatae o bvjeelctoist i | e or abusi ve wor k
ment —an environment t hat a reasonahb
hostil e or abusive—is beyond Titl e
* * *



In deter mi ni ng whet her an emvironme
abusiaegpgot mu s t consi der t he t ot al
ci rcumst anwhed .e n o singl e factor i s
concl usciovnes,i der ati ons rel evant t o th
i ncl udoaedt ar e not l i mi t ey fa ot,h et he for
di scr i mi ncatnaruyc t ; it s severity,; w h e
physically t hreatening or humi | i at.
si ve utterance; whet her it unr eason
an empl oyee' s wor k perf or mance,; anc
psychol ogi cal well - being.

Campbebl?9 S. W. 2d at 31-32 (citati ons o]

|l nt hi s case, the9 BAprMeHé&RT Yy I el e e nt
ccurrence o f all eged har assment about
nder t hese circumstances, accepting a
S true, w e do not t hi nk t hi s sol i tary
reataa objectively hostil e or abusi ve
onsi der It signi ficant t hat dur i ng th

nci deantl,oc ked rhorteemha dd oboet we e n t he pl a
setul a.n addi ti ohe plwmy k& es wer e admi tt
c He nfroyr a wor k training tmioecdod , aftther
heempl oyees h ad been of f - duty f or m a

ompany premises.

The!l ai nti f f s pcooirnrte cotudtysti hnagtl e i nci de

uf fi ci enretvleyr e ,be”" maghabl e as s exual h

espitthee f acthéehaoénduct was MncoCtl erl el paena tve

0 a rodf Regent s o f S,t a%t 21 USh.iW.e2rds i 6 84 , 6
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i fically

edef endant was al | e gneadplpyr ogpgui at e phy
nduct, I ncl udi ng p hy silcdalatc o6n9t2a.c t as
Whi lwee do not suggest a hostil e work
sexual har ass ment hi nges on physical
i sas e, t he def endant neither saw nor
mai hediand ocked door . Il n summary, w h
ti oo be i rresponsible and thoughtI es
ti mabelfyound personally | iabl e, it I
on e, t o create an objectively host il
nt f or whi ch hi s empl oyer I s I i abl e.

We f urt her fin

d t hat t he p

|l ai nt i f f

atModi ne “"failedwho prempondnd appr

r
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echicveon.

vestigpodt hen i nc

mpany of fi ci al

Modi ne miedg¢ tei tammtde d ham oi
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rtiiesvol vedr es eArfal meeti ngs wi t h Vs ¢

s pentiend f or t wo weeks, f orcing hi m
catfiiome over t hat peri od. Modi ne of f
such an i nci dent ever happened agai
reaéa,nd t he notes regarding t he i nci d
r manent empl oy ee personne.l fil e.

| n addi t i o n, Modi ne acceded t o Mr . D a
f e be sent h ome I mmedi at el vy after t h
vea weeKk of f Whemppay. al |l owed her t

di claela v e of near|ly t hree imoenteéhest a On
et iantg t he pl ant where Vsetula apol ogi

rhus band, i b dhiadc athiienngd t i nt end t o h ar i

Thepl aint i ff compl ai ns about t he pr e
gamong her co-wor ker s at t he pl ant ,
ntri btuot ead hostil e wor Kk environment

guested company of fi ci al s t o gat her

a meeting and expl ai nnwlan aatpipemedh

guweul d have ended t he rymor s . Mo d i
ating t hat company pol i cy was t o k e e
sdeci si ons rreganebifng tdi swcoirpkleir s . Pu
i spol i cvy, Modi ne rod tf indvia atl os adnindo u nc e

nNi s hment o f Vsetul a to t he entire p |
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Wi

Or di narihley questi on of whet her an e
t ht he cour s e and scope o f hi s empl o)
g ury; however, whéeémemt hdedemps oyee $ s
o f such a " mar ked and deci ded c har a
ulrdeachobetconcl ustihoen uunnddiesrput ed f act

dgmestpr cCpreri.g v., &Ge9n2t rSyy W. 2d 77, 80 (

9 0Hog me St or es , l hclo6&. SPWrXaer 619, 6

4 2T)e:n ne s s e e, F8a4rOm eSr.sW. 2 d at 936- 7.

I n t hi s case, a reasonabl e per son C
sacting i n t h es ccoopuer soef ahni ds empl oy ment
curpeast mi dni ght |, of f amadmpdnerpadmit @

emdr i nking on hi s o wn t i me and mon e
ai nti égénoi z etdh at "0t was after wor k
pl oywee s & e t o spend t heir t i me as t h

nnoete hel d | i ablespomdenat a s8epeygi 0n t h

S e .

Thepl ainti ff s al s ot ceowgprl i mmfs dif scr et

stadj udged agai nst t hem. They candi
atth eawar d o f di scretionary cost s i s

i adour t , lcdad k nyg . Nati onal Un,i o0 9 i r
W. 2 8 3 ( Tennanbdd © 814 ) Di v . Cobr SFunwve avat
5. wW. 2 d 215 ( Tenn. 19@2) ef TDhheiywys acdaks ef
reversed and remanded t o t he tri al (
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ti ffeandobet oomme nTdhaeb Ipd .ai nt i f f states

havencl uded t hi s I S s ue on appeal f or

t hi our't t o reverse t he awar d o f di s

remanamsy or al Il aofnt'ti H&lsgpi ms f or tri al

di sposiafi on he I Ssue rel ating t o t he

judgment , t heref or e, render s t he i Ssue
The udgment o f t he tri al court i s a |

andt he <case rremanduerd hfeorr ascutci hnme caess snmaaryy .

Cost s on appeal ar e assessed t o t he ap
Don T. McMurray, Jud

Houston M. Goddard, Presiding Judge

Herschel P. Franks, Judge
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Upooaonsi deration thereof, t hi s Court i
n o reversibl e error i n t he tri al court
The udgment o f t he tri al court i s a |

andt hease remanded f or sas hmadyrhdedenme ae g

Cost s on appeal ar e assessed t o t he ap
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